INTRODUCTION
The Supreme Court of Pennsylvania should adopt the economic loss doctrine to create a clear rule for the distinction between contract and tort claims, specifically in cases of products liability. This distinction is crucial when a purchased product malfunctions, causing damage not only to itself but also to people or other property. The Supreme Court of Pennsylvania has not yet reviewed a case that would clearly create a rule in the Commonwealth for distinguishing between tort and contract claims in the sale of goods. The Third Circuit has predicted that the Supreme Court of Pennsylvania would accept the economic loss rule as adopted by the Supreme Court of the United States. 1 However, the Superior Court of Pennsylvania has predicted that the same court will accept the "gist of the action" doctrine. To further complicate this 2 issue, the District Court for the Eastern District of Pennsylvania has suggested that the Supreme Court of Pennsylvania would adopt both rules for different situations. This has resulted in a number of lower courts taking opposing 3 views when addressing this question.
This level of uncertainty calls for the Supreme Court of Pennsylvania to render a decision on the issue. In addition to confusion and lack of precedent, there are many practical reasons for why this distinction is necessary. The first and most obvious is the fact that tort and contract claims have different statutes of limitation. Under Pennsylvania law, the statute of limitations for contracts is four years, while tort actions only have an allowance of two years. An unclear distinction between contract and tort claims in products other reason than to make clear which types of actions fall under contract or tort in order to allow for proper filing guidelines for plaintiffs. Until this question is answered, the unclear standard by which courts currently distinguish between contract and tort claims may disadvantage plaintiffs who assume that their claim falls under one form of action or the other. For example, a plaintiff may file a contract claim against the defendant, filing within the statute of limitations for such a claim, but under the confusing Pennsylvania standard, the claim may be re-characterized as a tort, and as a result, barred by the limitations period. Adopting a clear rule for distinguishing between tort and contract claims will prevent problems such as this, and stop claims from being dismissed based on technicalities that could have been prevented by a more predictable rule. This distinction between contract and tort is also essential in cases involving insurance companies when they are assessing a case for whether or not a duty to defend exists. Insurance companies for sellers and 6 manufacturers may provide general liability coverage that only covers tort claims. A plaintiff may be denied coverage for high-cost claims and legal fees incurred through claims filed as torts because a Pennsylvania court finds the claim to be based in contract. This difficulty is only compounded when 7 litigation takes place in a different state, especially one following the economic loss doctrine, and a negligence claim is pleaded, only to be re-characterized as a contract claim in Pennsylvania. This may lead to large 8 financial losses by a company, not because of a failure to follow procedure, but rather because it is unclear whether the claim in question will be covered by its insurance policy. Making this standard more clearly defined will allow 9 claims to be settled more easily, as manufacturers and sellers will then know whether litigation costs will be covered by their insurance policies.
A majority of the highest courts in other United States jurisdictions have chosen to follow some form of the economic loss doctrine. Many have chosen to follow two landmark Supreme Court cases that outline this rule. In doing 10 so, these courts have adopted a clear standard for drawing the distinction
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See Specifically, it will look to cases where a product causes damage, whether this results in personal injury or property damage either to the product itself or to other property. In this analysis, it will be necessary to determine what the proper definition of the "product" and "other property" should be when applying the economic loss doctrine. In the recommendation section, this paper will discuss which of these approaches will be best suited for Pennsylvania courts based on the policies listed in earlier decisions. Certain provisions of the Pennsylvania Uniform Commercial Code will be interpreted to address the policy considerations of the Commonwealth.
THE ECONOMIC LOSS DOCTRINE
Seely v. White Motor Company has often been credited as the starting point for the economic loss doctrine. This case involved the sale of a truck 12 that later malfunctioned and flipped, with the plaintiff seeking damages to cover the costs of repair, purchase price, and lost profits. Looking to the law 13 of torts and warranties, the court held that "[e]ven in actions for negligence, a manufacturer's liability is limited to damages for physical injuries and there is no recovery for economic loss alone." "Physical injury" included both 14 personal injury and damage to the plaintiff's other property aside from the truck itself. Economic losses are often defined as "disappointed economic repair costs, decreased value, and lost profits" to be "essentially the failure of the purchaser to receive the benefit of its bargain." These types of losses are 19 those that the buyer can prepare and bargain protection for at the time of the contract. Contract recovery would put the buyer back in the position it would have been in had the product functioned properly. However, this recovery may be insufficient if there is personal injury or damage to other property, which is an issue addressed by the "other property" exception to the doctrine.
Over ten years after the East River decision, the Supreme Court addressed the issue of what should constitute "other property" for purposes of the tort/contract distinction. In Saratoga Fishing Co. v. J.M. Matinac & Co., 20 "other property" was defined as anything other than the product that was originally sold. Anything added to the product, even if foreseeable, is "other property" for the purposes of the economic loss doctrine. Damage to that 21 "other property" as a result of the product's malfunction will then allow for tort recovery. This definition is often the issue that state courts have differed 22 on, to be discussed in the jurisdictional survey.
States following these rulings have given a clear standard to both manufacturers and buyers who could then have a better understanding of future consequences, including the availability and preclusion of tort claims. Knowing whether certain injuries would allow for recovery in tort would encourage parties to include provisions that could protect their rights when 16 may also allow for the purchase price to be adjusted based on the kind of relief that would later be available to the buyer. The economic loss doctrine also allows for a clear distinction between tort and contract claims in litigation, providing more clearly defined rules for filing guidelines and more predictable results, which may encourage settlements.
CURRENT STATE OF PENNSYLVANIA LAW Pennsylvania courts do not currently have a clear rule for distinguishing between contract and tort claims. As the Supreme Court of Pennsylvania has not decided this issue, the lower courts have made rulings directly in opposition to each other. While certain cases have accepted the economic loss doctrine, others have followed the much more confusing "gist of the action" doctrine. This has resulted, not only in conflicting decisions within the state court system, but also in problems with decisions from other jurisdictions.
Under Pennsylvania law, the "gist of the action" doctrine distinguishes contract and tort claims by determining whether the claim "sounds" in contract or tort. A recent explanation of this approach is found in Erie The furnace later malfunctioned, causing harm not only to the furnace itself, but also to laminates passing through it. IMI brought suit in the New Jersey District Court for breach of contract and negligence, among other claims. Following this suit, Abbott filed a claim with Erie Insurance, its general liability coverage provider, for reimbursement stemming from the latter's duty to defend. Erie Insurance Exchange refused coverage, stating that the general liability plan covered only claims for torts, referred to as "occurrences," not mere breach of contract claims. Abbott argued that a negligence claim was 27 23. See, e.g., Lord v. Customized Consulting Specialty, Inc., 643 S.E.2d 28, 30 (N.C. Ct. App. 2007) (" [T] he rule encourages contracting parties to allocate risks for economic loss themselves, because the promisee has the best opportunity to bargain for coverage of that risk or of faulty workmanship by the promisor.").
24 pled in the original case in New Jersey, allowing for coverage under the plan.
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The Superior Court held in Erie Insurance Exchange that the original suit did not include a proper negligence claim. It based this conclusion on the Despite this seemingly unclear standard, the "gist of the action" doctrine is meant to distinguish between claims in contract and those in tort. This furthers the policy of disallowing plaintiffs to sue for hefty sums through tort claims when there is nothing more than a contractual breach. The Superior
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Court recently defined what it saw as the differences between contract and tort law coverage. While contract claims arise from "breaches of duties imposed by mutual consensus agreements between particular individuals," tort claims stem from "breaches of duties imposed by law a matter of social policy."
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More specifically, the "gist of the action" doctrine will limit claims to contract when "the parties' obligations are defined by the terms of the contract, and not by the larger social policies embodied by the law of torts." This doctrine 37 then focuses on the duty owed between the parties and whether a breach of this duty sounds in contract, or if the harm allows for tort recovery. 
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In applying the "gist of the action" doctrine, courts have also applied a misfeasance/nonfeasance test to distinguish between contract and tort claims. If it is determined that there has been "misfeasance," namely that "there is an improper performance of the contract in the course of which breaches a duty imposed by law as a matter of social policy," the plaintiff may bring a tort claim. Cases of "nonfeasance" are those in which "the wrong attributed to 38 the defendant is solely a breach of the defendant's duty to perform under the terms of the contract." In these cases, the claim would sound in contract and 39 no tort remedy may be claimed. These tests only further the confusion created by this doctrine.
The Third Circuit has taken a completely different approach when it addressed similar circumstances in 2-J Corporation v. Tice. The plaintiff in 40 this case filed both tort and breach of contract claims for the collapse of a warehouse it had purchased, resulting in the destruction of items inside of it. 41 The Third Circuit predicted that the Supreme Court of Pennsylvania would adopt the economic loss doctrine, thereby disallowing tort claims "for negligence or strict liability where the only injury was 'economic loss'-that is, loss that is neither physical injury nor damage to tangible property." In 42 reaching this conclusion, the Third Circuit cited the previously discussed cases decided by the Supreme Court of the United States. Based on these 43 cases, the court held that both tort and contract claims were permissible in this particular case due to the damage to property other than the product itself. 44 Additionally, a Pennsylvania Superior Court case also predicted that the Supreme Court of Pennsylvania would adopt the economic loss doctrine. 45 Other panels of the Superior Court have even adopted it themselves. 46 These cases demonstrate the need for a final decision on the distinction between tort and contract in products liability cases. The state of the law in Pennsylvania is highly confusing and allows for little to no predictability. The Pennsylvania Supreme Court could choose to adopt the "gist of the action" to determine which standard is the clearest and easiest to follow. In addition to the adoption of the economic loss doctrine, the court would have to choose an approach to the "other property" distinction to decide what type of damage would allow for tort recovery. Doing so will not only provide the lower courts with a clearer precedent, but will also allow parties to know what remedies are available to them. This will assist buyers and sellers in negotiating contracts with more appropriate protections to cover future damages. Finally, it may result in less litigation and more settlements because of the predictability of what may result at trial.
JURISDICTIONAL SURVEY
The majority of jurisdictions in the United States have chosen to follow the economic loss doctrine. While most courts have chosen to follow the framework laid out by the Supreme Court of the United States, others have adopted the doctrine with a slightly different definition. These variations often center on how a "product" should be defined in order to distinguish it from "other property." Certain jurisdictions have also adopted exceptions to the rule, allowing for tort recovery for damage to the purchased product in limited situations. Finally, a handful of states have chosen either not to address this issue or to reject the doctrine entirely.
ECONOMIC LOSS DOCTRINE
Many state courts have adopted what will be referred to as the "standard" economic loss doctrine as followed by the Supreme Court of the United States, with a large number of courts citing to East River directly. In order both to give a geographic perspective and to not lose information in excessively long notes, it will be advantageous to separate the states' holdings based on circuits. However, the circuit courts themselves will not be included, as their application is often of state law and will only confuse the numbers on Maryland has also not yet addressed this issue.
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In addition, while numerous appellate courts in Arizona have applied the doctrine without exception, its Supreme Court recently confirmed that while 66 there are no exceptions to the rule as applied to professional liability, it has declined to bar all tort claims for economic losses in the case of products liability. Ohio has created a slightly confusing standard. While courts 67 deciding both products liability and professional liability cases have claimed to follow the economic loss rule, the Ohio Supreme Court has strayed from the majority definition of what exactly "economic loss" consists. While plaintiffs are not permitted to bring negligence claims for economic loss, the court has limited this to cases where there is absolutely no physical damage. If there 68 is any property damage, including that to the product itself, a claimant may sue for tort recovery. Therefore, while Ohio has seemingly adopted the 69 doctrine in name, its definition removes it from the general standard of economic loss followed by the majority of courts in other states.
EXCEPTIONS
Courts have chosen to follow various exceptions when applying the economic loss rule. While they all still follow the general tort/contract distinction, these exceptions allow for tort recovery for damage to a purchased product in certain, limited circumstances. Some courts base this reasoning on an independent duty that is owed to the plaintiff outside of the contract. what circumstances will allow for this exception, but applying it calls for a reallocation of risk between the parties.
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Finally, exceptions have been created based not on the independent duty described above but on what actions or occurrences may, for policy reasons, create liability outside of the economic loss doctrine. Courts typically limit this exception to when the product has malfunctioned in a way that has created an unreasonably dangerous situation, or the risk of death or injury. This must 76 also be accompanied by actual damage and loss, as not requiring this would make this exception too speculative. 78 This case included a product that malfunctioned and harmed both itself and component parts that the purchaser had added after the original purchase. The Court held that these components, added after the initial purchase, were to be considered "other property" and, therefore, damage to them was recoverable in tort under the economic loss doctrine. This is by far the clearest standard 79 for distinguishing between the "product" and "other property," as it does not require any discretion in making the distinction. The "product" is simply defined by what was purchased and can easily be identified by the contract made by the parties.
When approaching this issue, courts will often follow the approach taken in Saratoga Fishing, but substitute different vernacular for the ideas encompassed in this theory. Instead of the above language, some have described looking to "the bargained for item" in determining what should be considered "other property. original product to be integrated into that product and not to be defined as "other property." This definition has been followed by both circuit courts and state courts. In contrast, the Arizona Court of Appeals has looked not to 83 [Vol. 72:825 whether the parts were components, but rather if they were bought from the same or different suppliers.
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Courts taking the opposite approach to the "other property" question are not rare. Components added even after the original purchase are often considered a part of an integrated whole of the original product. Nevada and 85 Tennessee have explained the policy behind this by citing to East River. Due 86 the fact that nearly all products have some sort of component to them, allowing for economic losses in cases of damage to those components would result in property damage, and allow for tort recovery in every products liability case. New Jersey has adopted what it calls the "integrated product 87 doctrine," which disallows recovery for economic losses even when the "product is incorporated into another product which the defective product then damages."
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Some courts have gone further, expanding this scope by adopting what can be called the "foreseeability doctrine." This has been described as requiring the decision-maker to decide "whether the defective part is a sufficiently discrete element of the larger product that it is not reasonable to expect its failure invariably to damage other portions of the finished product." That is, jurisdictions applying this doctrine do not simply look at 89 what was purchased or originally a part of the product, but rather what the parties could have reasonably foreseen as being attached to that original product so that damage to that component would be inevitable following the failure of the product. The theory behind this approach is that if the parties 90 could have foreseen the integration at the time of the contract, "the remedy lies in contract, since the loss relates to a consumer's disappointed expectations due to deterioration, internal breakdown or non- 
POLICY
In order to make a suggestion for Pennsylvania, it will be advantageous to first look at both the policy and goals behind both the economic loss doctrine and the "gist of the action" doctrine. Doing so will assist in ensuring that the policy concerns of the "gist of the action" doctrine will be met even if it is abandoned in favor of the economic loss doctrine. A proper approach to the line between contract and tort can then be determined, while still following the policy that Superior Court panels in Pennsylvania have cited in products liability cases. Looking to these policy concerns will also assist in 92 determining if there should be any exceptions to a standard Pennsylvania rule as well as determining a proper definition for "other property."
When applying the "gist of the action" doctrine, the Superior Court has held that, in drawing the line between contract and tort, it is "concerned with the nature of the action as a whole." In determining whether the claim 93 "sounds" in contract or tort, the District Court for the Eastern District has held that "if the duties in question are intertwined with contractual obligations, the claim sounds in contract, but if the duties are collateral to the contract, the claim sounds in tort." To further demonstrate the unclear standard in 94 Pennsylvania, the court made this holding while simultaneously stating that this was the approach for the economic loss doctrine and that it should be adopted under that name. Even more puzzling, the same court also advocated One must decide whether the action sounds in contract or tort in order to decide what duties are owed to the purchaser. As stated previously, under the "gist of the action" doctrine:
[t]he critical conceptual distinction between a breach of contract claims and a tort claim is that the former arises out of "breaches of duties imposed by mutual 92 consensus agreements between particular individuals," while the latter arises out of "breaches of duties imposed by law as a matter of social policy."
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As listed in a previous section, there is also the possibility of applying the misfeasance/nonfeasance test.
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It is clear from all of these decisions that there is not one way to distinguish the line between contract and torts in Pennsylvania, even if all courts choose to apply the "gist of the action" doctrine and it is adopted by the Supreme Court of Pennsylvania. While all seem to point in the same direction, some are far less clear than others, giving the courts no clear standard. It is not a general test and the level of discretion necessary results in conflicting decisions among Pennsylvania courts. In addition, all of these standards only frustrate the possibility of settlements-a policy in any jurisdiction-as there is no predictability as to what a litigant may face in court. It is even difficult to see the policy behind these decisions other than attempting to draw a distinction between tort and contract claims and preclude the former when unnecessary to protect the injured party. At most, these cases show that Pennsylvania courts applying the "gist of the action" doctrine are seeking a way to draw the line between contract and tort to make sure that the duties owed in each situation are kept separate, and that tort obligations do not spill over into mere contract cases. This can be accomplished by adopting the clearer standard of the economic loss doctrine.
To determine the policy behind the economic loss doctrine, it is best to start at its origin. In the case held by many courts to be the starting point for this theory, it was noted that manufacturers may "appropriately be held liable for physical injuries caused by defects by requiring his goods to match a standard of safety defined in terms of conditions that create unreasonable risks of harm." If this is the case, an injured party may file suit against them in a 99 tort claim. However, the court held that the manufacturer or selling party "cannot be held for the level of performance of his products in the consumer's business unless he agrees that the product was designed to meet the consumer's demands." This puts a heavy weight on the rights that each 100 party can guarantee itself through the bargaining process.
Courts have further expanded on the policy behind applying the doctrine. One such reason is the possible frustration of UCC provisions. 
